
Agenda & Rules Committee

ACTION CALENDAR
November 9, 2021

(Continued from October 26, 2021)

To:         Honorable Members of the City Council
From:    Agenda & Rules Policy Committee: Mayor Jesse Arreguin and 

Councilmembers Sophie Hahn and Susan Wengraf
Subject: Amending the Berkeley Election Reform Act (BERA) Relating to 

Officeholder Accounts

RECOMMENDATION
Take one of the following actions:

1. Refer a proposal to the Fair Campaign Practices Commission (FCPC) amending 
the Berkeley Election Reform Act (BERA), BMC Chapter 2.12, and Lobbyist 
Registration Act, BMC Chapter 2.09, to enact “a reasonable set of limitations and 
rules” to regulate the maintenance of officeholder accounts, as developed and 
referred for consideration by the Agenda and Rules Committee; or

2. Refer a proposal to the FCPC amending BERA, BMC Chapter 2.12, to prohibit 
Officeholder Accounts, as originally proposed by the Fair Campaign Practices 
Commission. 

Pursuant to BMC Section 2.12.051.A, BERA may be amended by the “double green 
light” process. This process requires that the amendment first be adopted by a two-
thirds vote of the FCPC and then adopted by a two-thirds vote of the City Council, 
following a public hearing. This item would submit a proposal to the FCPC for its 
consideration.  If adopted by a two-thirds vote of the FCPC, the item would return to the 
Council for final adoption.  

POLICY COMMITTEE RECOMMENDATION
On March 29, 2021, the Agenda & Rules Policy Committee adopted the following 
action:1 M/S/C (Wengraf/Arreguin) to send the item to Council with two proposed 
alternatives: 1) Councilmember Hahn’s proposal to regulate officeholder accounts [with 
modifications brought forward by Committee members], and 2) the Fair Campaign 
Practices Commission proposal to prohibit officeholder accounts; and to include the 
Commission’s analysis of regulating officeholder accounts in the item that goes to the 
full Council. Vote: All Ayes.

1 https://www.cityofberkeley.info/uploadedFiles/Clerk/City_Council/2021/03_Mar/Documents/03-
29%20Minutes%20-%20Agenda%20Committee.pdf 
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BACKGROUND
On February 4, 2020, the Fair Campaign Practices Commission (FCPC) submitted a 
recommendation to Council to adopt an ordinance amending the Berkeley Election 
Reform Act (BERA), BMC Chapter 2.12, to prohibit Officeholder Accounts.2  Council 
took action to refer a discussion on Officeholder Accounts and Council District (D-13) 
Accounts to the Agenda & Rules Committee, to “consider a reasonable set of limitations 
and rules for such accounts and bring back recommendations to the full Council, for the 
Council to consider referring to the FCPC.”3

The Agenda & Rules Committee considered this referral with input from FCPC 
commissioners. The FCPC and Open Government Commission (OGC)4 also submitted 
subsequent recommendations to Council related to this process, which were included 
as part of the discussion regarding officeholder and D-13 accounts. The OGC submitted 
a recommendation that a special temporary joint advisory committee be created 
consisting of members of the OGC and Council to review the practice of 
councilmembers making donations to community organizations from their D-13 
accounts. This proposal was referred directly to the Agenda & Rules Committee on 
August 31, 2020.  On January 11, 2021, the FCPC and OGC jointly submitted a 
proposal to the Council clarifying the desire to create a joint subcommittee of FCPC-
OGC members and members of the Council to consider both regulation of officeholder 
accounts as well as D-13 account grant practices and expressing willingness to 
consider either prohibition or regulation of officeholder accounts. D-13 account grant 
practices have since been addressed separately by Council.5

The Agenda & Rules Committee discussed the question of officeholder accounts at 
multiple meetings in early 2021 with input from three FCPC-OGC commissioners (Chair 
Brad Smith, Vice Chair Jedidiah Tsang and Commissioner Patrick O’Donnell). On 
March 29, 2021, the Agenda & Rules Committee took action to send this item to Council 
with two proposed alternatives: 1) a proposal to regulate officeholder accounts in a 
manner based on existing regulation of campaign committees, and 2) the Fair 

2 https://www.cityofberkeley.info/Clerk/City_Council/2020/02_Feb/Documents/2020-02-
04_Special_Item_02_Amendments_to_the_Berkeley_pdf.aspx 
3 https://www.cityofberkeley.info/Clerk/City_Council/2020/02_Feb/Documents/02-
04_Special_Annotated_Agenda_pdf.aspx 
4 The OGC is composed of the same membership as the FCPC and the two bodies meet concurrently.  
The FCPC has jurisdiction over BERA while the OGC has broad authority to make recommendations to 
Council regarding “open and effective government.”  (BMC § 2.06.190.A.2.)  Therefore, proposals 
regarding the prohibition or regulation of officeholder accounts in BERA have been presented by the 
FCPC, while recommendations regarding D-13 accounts have been offered by the OGC. 
5 On February 8, 2021, the Agenda & Rules Committee took action to make a positive recommendation to 
the City Council on part two of the Commission recommendation to prepare a change in City Council 
Expenditure and Reimbursement policies (Resolution 67,992-N.S.) to have donations to nonprofit 
organizations made in the name of the entire Berkeley City Council on behalf of the citizens of Berkeley 
rather than from individual Council members.  The Council approved this recommendation on March 9, 
2021. 
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Campaign Practices Commission proposal to prohibit officeholder accounts. The 
Committee’s action also required the Commission’s analysis of regulating officeholder 
accounts to be included in the item that goes to the full Council.6 

Officeholder accounts are currently allowed in the City of Berkeley, subject only to 
limitations provided in State Law. The Agenda & Rules Committee’s proposal to 
regulate officeholder accounts would establish local rules that mirror and adapt 
Berkeley’s existing, voter-approved regulations for campaign committees, including 
regulation of donations and reporting requirements, and narrow the uses for which 
officeholder account funds can be used.  

Officeholder accounts are accounts an elected official can open, and raise funds for, to 
pay for expenses related to the office they hold.7 They are not campaign accounts, and 
cannot be used for campaign purposes. The types of expenses officeholder accounts 
can be used for include research, conferences, events attended in the performance of 
government duties, printed newsletters, office supplies, travel related to official duties, 
and similar expenses. Cities can place limits on officeholder accounts, as Oakland has 
done.8 Under State law, officeholder accounts must be registered as official committees, 
and adhere to strict public reporting requirements, like campaign accounts. These 
reporting requirements provide full transparency to the public about sources and uses of 
funds in officeholder accounts. 

The FCPC’s recommendation to outlaw officeholder accounts in Berkeley was set aside 
by the City Council on when it referred on February 4, 2020 to the Agenda & Rules 
Committee to “consider a reasonable set of limitations and rules for such [officeholder] 
accounts and bring back recommendations to the full Council.”9 Some members of the 
FCPC who participated in the Agenda & Rules Committee discussion continued to 
advocate for the original proposal to outlaw Officeholder Accounts, so the Committee 
acted to send both the Council-requested “reasonable set of limitations” and the FCPC’s 
original recommendation back to the Council for consideration.   

FISCAL IMPACTS
Regulating the maintenance of officeholder accounts by councilmembers and the Mayor 
would have a moderate impact on staff time.

CONTACT INFORMATION
Agenda & Rules Policy Committee: Jesse Arreguin, Mayor, (510) 981-7100; 
Councilmember Sophie Hahn, District 5, 510-682-5905 (cell); and Susan Wengraf, 
Councilmember, District 6, (510) 981-7160.

6 https://www.cityofberkeley.info/uploadedFiles/Clerk/City_Council/2021/03_Mar/Documents/03-
29%20Minutes%20-%20Agenda%20Committee.pdf 
7 http://www.fppc.ca.gov/content/dam/fppc/NS-Documents/LegalDiv/Regulations/Index/Chapter5/18531.62.pdf
8 http://www2.oaklandnet.com/w/OAK052051
9 https://www.cityofberkeley.info/Clerk/City_Council/2020/02_Feb/Documents/02-
04_Special_Annotated_Agenda_pdf.aspx 
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ATTACHMENTS
1. Officeholder Accounts Proposal As Forwarded to the City Council by the 

Agenda Committee on March 29, 2021
2. Proposed Ordinance Amending the Berkeley Election Reform Act and Lobbyist 

Registration Act to Regulate Officeholder Committees
3. Fair Campaign Practices Commission Proposal to Prohibit Officeholder 

Accounts, 
https://www.cityofberkeley.info/Clerk/City_Council/2021/03_Mar/Documents/03-
29_Agenda_Committee_Agenda_Packet.aspx 
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Officeholder Accounts 
As Forwarded to the City Council by the 
Agenda Committee on March 29, 2021  

This set of terms is presented as a basis to discuss a potential amendments to the Berkeley Election 
Reform Act (“BERA”) (BMC Ch. 2.12) to regulate the maintenance of officeholder accounts by elected 
officials in Berkeley.  The proposal following elements are proposed for discussion by the Agenda 
Committee:

General Requirements and Donation Limits

1. Amend BERA to expressly permit the creation of officeholder accounts by elected officials in 
Berkeley 

2. Officeholder accounts would be subject to the same donor requirements as campaign accounts 
under BERA:

a. May only receive donations from natural persons.

b. Per-person donation limit set the same as the contribution limit under BERA 
(currently $250; if BERA changes, so would these limits – idea is for them to always be 
parallel)

c. Etc. – All requirements and limitations on who can give, how much, and how donations can 
be made would be “by reference” to BERA and thus identical over time.

3. Officeholder accounts would be subject to the same registration and reporting regime as campaign 
accounts under BERA. State law currently requires Officeholder Accounts to report using the same 
forms as campaign accounts; this proposal would also incorporate the reporting requirements of 
BERA – for example lower thresholds for initial reporting, lower amounts reported, etc.

4. Cumulative annual donations, not including an officeholder’s own donations to their officeholder 
account would be capped at fixed amounts.  Suggest the amount be set at the approximate cost of 
producing and mailing one newsletter to constituents, although use of funds would not be limited to 
that use (see below).  Amount should be indexed.

5. As with campaign accounts, an officeholder’s own donations to their officeholder account would 
not be subject to any limits but would be reported.  An officeholder would also still be allowed to 
spend their own money on officeholder expenses without using an officeholder account. This is a 
First Amendment issue that can’t be infringed upon.

Complete Separation from Campaign Accounts and Expenditures
1. An officeholder would not be allowed to simultaneously maintain an officeholder account and a 

campaign account of any kind:

a. A winning candidate taking office would be required to close their campaign account before 
opening an officeholder account. 

Page 5 of 123



b. An incumbent officeholder running for re-election or running for any other elected position 
– local, state, or federal – would be required to close their officeholder account before 
opening a campaign account.

2. An officeholder could not redesignate their officeholder account as a campaign account or use any 
officeholder funds to pay campaign expenses, ever. 

3. Officeholder account funds could not be transferred to or from a candidate committee account for 
any elective office, local, state or federal.

4. “Extra” funds in an officeholder account could be used only for a legitimate officeholder expense, 
refunded to donors on a pro rata basis, or donated to the City’s General Fund.

Impermissible and Permissible Uses of Officeholder Funds
5. Officeholder accounts would not be used for the following expenditures:

a. Expenditures in connection with an election for any city, county, regional, state, or federal 
elective office or ballot measure

b. Campaign consulting, research, polling, and similar expenditures related to any campaign

c. Membership in athletic, social, fraternal, veteran, or religious organizations

d. Supplemental compensation for employees for performance of their ordinary duties 

e. Any expenditure that would violate BERA or state law

6. Officeholder accounts would only be used for the following expenditures 
(list likely needs to be honed/expanded – this list reflects narrowing and adaptation of the Oakland 
ordinance, which is overly broad):

f. Office equipment, furnishings, and office supplies

g. Officeholder communications not related to a campaign, including but not limited to:

i. Mailings, newsletters, and other communications, whether by electronic or 
traditional media 

ii. Websites and communications by all media including email, publication, and social 
media

iii. Email and address management 

iv. Professional/consulting services and/or staff time related to communications.

h. Registration, travel, lodging, meals, and related expenses for attending an activity which 
supports a legislative or governmental purpose, including activities which involve 
international travel, including but not limited to:

i. Conferences, meetings, receptions, sister-city visits, and other events

ii. Membership and participation in programs for civic, service, or professional 
organizations

iii. Educational, training, and professional development courses and events
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when incurred by the officeholder, their staff, or a community representative of the 
officeholder (but not a family member or an individual whose organization or who 
themselves is subject to registration under the City’s Lobbyist Ordinance)

i. Fundraising for the officeholder account.

j. Consulting, research, surveys, photographic or similar services not related to a campaign. 

k. Expressions of congratulations, appreciation or condolences to constituents or other 
persons the officeholder communicates/works with in their official capacity.

l. Salaries or other compensation for consultants/staff working on officeholder activities, 
including for time spent by regular staff on officeholder activities separate/different from 
their ordinary duties. 

m. Tax liabilities and other official fees/costs incurred by the officeholder account.

n. Accounting, legal, and other professional services provided to the officeholder account.

o. Attorneys’ fees and other costs related to administrative procedures, litigation, or other 
processes arising from the officeholder’s activities, duties, or status as an elected officer.

Termination of Account on Leaving Office (+ Not running for any office)
1. An officeholder would be required to terminate their account within 90 days after leaving office.

2. An officeholder could not make expenditures after their last day in office except to pay outstanding 
officeholder debts, repay donations on a pro rata basis, or donate remaining funds to the City’s 
general fund.

3. Officeholders running for another office, local, state, or federal, would be required to close their 
officeholder account before opening a campaign account (see above).

Enforcement
1. Violations of the officeholder account rules would be subject to all enforcement provisions under 

BERA, including enforcement by the Fair Campaign Practices Commission (“FCPC”). 
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ORDINANCE NO. -N.S.

AMENDING THE BERKELEY ELECTION REFORM ACT AND 
LOBBYIST REGISTRATION ACT TO REGULATE OFFICEHOLDER 

COMMITTEES

BE IT ORDAINED by the Council of the City of Berkeley as follows:

Section 1. That Berkeley Municipal Code section 2.09.220 is amended to read as 
follows:

2.09.220 Restrictions on payments and expenses benefiting local public officials.
A.    No local government lobbyist or a registered client shall make any payment or incur 
any expense, including any gift of travel, that directly benefits an elected city 
officeholder, candidate for elected city office, a designated employee, or a member of 
the immediate family of one of these individuals, in which the cumulative value of such 
payments or expenses exceeds $240 during any calendar year. This $240 limit may be 
adjusted every four years by the OGC to account for inflation. The payments and 
expenses specified in subsections 2.09.220(A)-(D) include gifts, honoraria and any 
other form of compensation but do not include:

1.    gifts of food or refreshment worth $25 or less per occasion, if the local 
governmental lobbyist is a 501 (c)(3) nonprofit organization, the gift of food or 
refreshment is offered in connection with a public event held by the 501 (c)(3) 
nonprofit organization, and the same gift of food or refreshment is made available 
to all attendees of the public event;

2.    payments or expenses that, within thirty (30) days after receipt, are returned 
unused or are reimbursed;

3.    gifts of food or beverage worth $25 or less per occasion, if said gift is provided 
in the home of an individual local governmental lobbyist or individual local 
governmental lobbyist’s registered client when the individual or member of the 
individual’s family is present;

4.    a pass or ticket to a fundraising event for a campaign committee or candidate, 
or for an organization exempt from taxation under Section 501 (c)(3) of the Internal 
Revenue Code;

5.    informational material;

6.    campaign or officeholder contributions not to exceed the limits imposed by the 
Berkeley Election Reform Act or state law, as applicable; and

7.    salaries, consulting fees or other payments for services rendered or bargained 
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for. No other exception to, or exclusion from, the definition of gift or honoraria 
contained in the Political Reform Act of 1974 as amended, and the regulations 
issued pursuant thereto, shall apply to this section.

For purposes of the gift limits imposed by subsections (A)-(C), gifts shall be aggregated 
set forth in California Code of Regulations, Title 2, Section 18945.1, as it may hereafter 
be amended.

B.    No lobbyist or a lobbyist’s registered client shall make any payment to a third-party 
for the purpose of making any payment or incurring any expense, including any gift of 
travel, that directly benefits an elected city officeholder, candidate for elected city office, 
a designated employee, or a member of the immediate family of one of these 
individuals.

C.    No elected city officeholder, candidate for elected city office, or designated 
employee may accept or solicit any payment or expense, including any gift of travel, 
from any lobbyist for the individual’s personal benefit or for the personal benefit of a 
member of the immediate family of one of these individuals.

D.    No elected city officeholder, candidate for elected city office, or designated 
employee may accept or solicit any payment or expense, including any gift of travel, 
from a third-party if the officer knows or has reason to know that the third-party is 
providing the payment or expense on behalf of a lobbyist. 

Section 2. That Berkeley Municipal Code section 2.12.100 is amended to read as 
follows:

Section 2.12.100 Contribution.

A. "Contribution" means a gift, subscription, loan, advance, deposit, pledge, 
forgiveness of indebtedness, payment of a debt by a third party, contract, 
agreement, or promise of money or anything of value or other obligation, whether or 
not legally enforceable, made directly or indirectly in aid of or in opposition to the 
nomination or election of one or more candidates or the qualification for the ballot or 
voter approval of one or more measures. The term "contribution" includes the 
purchase of tickets for events such as dinners, luncheons, rallies and similar fund-
raising events; a candidate’s own money or property used on behalf of his or her 
candidacy; the granting to a candidate or committee of discounts or rebates not 
available to the general public; and payments for the services of any person serving 
on behalf of a candidate or committee, when such payments are not made from 
contributions the candidate or committee must otherwise report under the terms of 
this chapter. The term "contribution" further includes any transfer, gift, loan, 
advance, deposit, forgiveness of indebtedness, payment of a debt by a third party, 
pledge, contract, agreement, or promise of money or anything of value or other 
obligation, whether or not legally enforceable, received directly or indirectly by a 
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committee from another committee. The term "contribution" shall not include a gift of 
service or labor, but shall include service or labor for which a payment is made, nor 
shall the term "contribution" include a gift of the use of personal or real property 
where the value of such use is not in excess of fifty dollars, nor shall it include food 
and beverages the value of which for any one event is no more than fifty dollars.

B.  In the case of an officeholder committee, “contribution” means a monetary 
payment to an officeholder committee to be used for expenses associated with 
holding City office as provided in Article 9 of this Chapter.

Section 3. That Berkeley Municipal Code section 2.12.130 is amended to read as 
follows:

Section 2.12.130 Expenditure.

A. "Expenditure" means a payment, pledge or promise of payment of money or 
anything of value or other obligation, whether or not legally enforceable, for goods, 
materials, services or facilities in aid of or in opposition to the nomination or election 
of one or more candidates or the qualification for the ballot or adoption of one or 
more measures. The term "expenditure" includes any transfer, payment, gift, loan, 
advance, deposit, pledge, contract, agreement or promise of money or anything of 
value or other obligation, whether or not legally enforceable, made directly or 
indirectly by one committee to another committee. "Expenditure" also includes the 
forgiving of a loan or the repayment of a loan by a third party.

B. In the case of an officeholder committee, “expenditure” means payment of money 
by an officeholder committee for expenses associated with holding elective office in 
the City of Berkeley as provided in Article 9 of this Chapter.

Section 4. That Berkeley Municipal Code section 2.12.157 is added to read as 
follows:

Section 2.12.157 Officeholder committee.

 “Officeholder committee” means a committee established by an Elective Officer of 
the City of Berkeley, as defined in Article V Section 8 of the Charter of the City of 
Berkeley, to receive contributions and make expenditures associated with holding 
elective office in the City of Berkeley as provided in Article 9 of this chapter.

Section 5. That Berkeley Municipal Code Section 2.12.545 is amended to read as 
follows:

Section 2.12.545 Cost of living adjustments.
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The Commission shall adjust the dollar amounts specified in Sections 2.12.167, 
2.12.500.A.3, 2.12.505.B and, 2.12.530.B.3.b and 2.12.602 for cost of living 
changes pursuant to Section 2.12.075 in January of every odd-numbered year 
following Council implementation. Such adjustments shall be rounded to the nearest 
ten dollars ($10) with respect to Sections 2.12.167, 2.12.500.A.3 and 2.12.530.B.3.b 
and one thousand dollars ($1,000) with respect to Sections 2.12.505.B and 
2.12.602.

Section 6. That Article 9 of Chapter 2.12 of the Berkeley Municipal Code is added to 
read as follows

Article 9. Officeholder Committees

Section. 2.12.600 Regulation of officeholder committees.

A. Elective Officers (the “officeholder” or “officeholders”) shall each be permitted to 
establish one officeholder committee, as defined in Section 2.12.157.

B. Nothing in this section shall require an officeholder to open an officeholder 
committee or, if they have established an officeholder committee, to contribute to 
their officeholder committee to spend personal funds on their own officeholder 
expenses. 

C. Expenditures of an officeholder’s personal funds for their own officeholder 
expenses which are not contributed to an officeholder committee are not 
reportable under this chapter.

Section 2.12.602 Cumulative contribution limits

A. For each Elected Officer representing a district within the City of Berkeley, total 
contributions to an officeholder committee from all contributors other than the 
officeholder shall not exceed five thousand dollars ($5,000) in the aggregate per 
calendar year.

B. For citywide Elected Officers, total contributions to an officeholder committee 
from all contributors other than the officeholder shall not exceed in the aggregate 
per calendar year an amount equal to four times the maximum allowed for 
elected officers representing districts, as provided in Section 2.12.602.A  

Section 2.12.604 Prohibited officeholder expenditures

An officeholder committee shall not make expenditures for the following purposes:
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A. Expenditures in connection with an election for any city, county, regional, state or 
federal elective office or in connection with a ballot measure.

B. Expenditures for campaign consulting, research, polling, photographic or similar 
services for election to city, county, regional, state or federal elective office.

C. Membership in any athletic, social, fraternal, veterans or religious organization.

D. Supplemental compensation for officeholder staff for performance of duties 
required or expected of the person in the regular course or hours of their 
employment as a City official or employee.

E. Any expenditure that would violate any provision of the Berkeley Election Reform 
Act (BMC Chapter 2.12.) or the California Political Reform Act (Cal. Gov. Code § 
81000 et seq.), including but not limited to the gift laws pertaining to travel 
payments, advancements and reimbursements under Government Code section 
89506 and provisions related to permissible expenditures which serve legislative 
or governmental purposes under Government Code sections 89512 through 
89519.

Section 2.12.606 Permissible officeholder expenditures

An officeholder committee may make expenditures only for the following purposes:  

A. Expenditures for fundraising for the officeholder committee.

B. Expenditures for office equipment, furnishings and office supplies used for 
governmental or legislative purposes.

C. Expenditures for compensation of staff, consultants, or other persons employed 
by the officeholder for time spent on officeholder activities, provided that such 
expenditures are not prohibited by Section 2.12.604.D.

D. Expenditures for research, surveys, photographic, or similar services, provided 
such services are only for officeholder purposes.

E. Expenditures for attendance, travel, lodging, meals and other related expenses 
which serve a legislative or governmental purpose by the officeholder and 
members of the officeholder's City staff or others employed by the officeholder to 
perform duties related to officeholder activities. Such permissible expenditures 
shall include but not be limited to:

1. Expenditures for attendance at conferences, meetings, receptions, and other 
events occurring within or outside of the United States, including but not 
limited to registration or other attendance fees, travel, lodging, food, and 
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incidentals;

2. Expenditures for membership and participation in programs for civic, service, 
or professional organizations, if such membership bears a reasonable 
relationship to a governmental or legislative purpose; and

3. Expenditures for educational courses or events reasonably related to a 
governmental or legislative purpose.

F. Expenditures for constituent and community communications, including but not 
limited to:

1. Mailings, newsletters and other paper, electronic, or other communications 
which provide information related to community events, an officeholder's 
governmental duties, an officeholder’s position on a particular matter, or any 
other matter of public concern or interest;

2. An officeholder’s website and social media; 

3. Email and address list management.

G. Expenditures for expressions of congratulations, appreciation or condolences 
sent to constituents, employees, governmental officials, or other persons with 
whom the officeholder communicates in their official capacity.

H. Expenditures for payment of tax liabilities incurred as a result of permissible 
officeholder committee transactions.

I. Expenditures for accounting, legal, professional, administrative, and similar 
services provided to the officeholder committee.

J. Expenditures for attorneys’ fees and other costs related to litigation, 
administrative procedures, or other processes arising directly from the 
officeholder committee’s activities or the officeholder’s activities, duties, or status 
as an elected officer.  

Section 2.12.608 Prohibitions on transfer or reallocation of funds 

The following restrictions apply to the transfer or reallocation of officeholder funds:

A. No funds may be contributed, redesignated, or transferred to an officeholder 
committee from any campaign committee for any city, county, regional, state, or 
federal elective office or ballot measure, or any other political committee.

B. No funds may be contributed, redesignated, or transferred from an officeholder 
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committee to any candidate or campaign committee for any city, county, regional, 
state, or federal elective office or ballot measure, or any other political committee. 

C. No officeholder committee may be redesignated as a campaign committee for any 
city, county, regional, state, or federal elective office or ballot measure.

D. No campaign committee for any city, county, regional, state, or federal elective office 
or ballot measure may be redesignated as an officeholder committee. 

Section 2.12.610 Prohibition on simultaneously maintaining officeholder and 
campaign committees

A. An officeholder may not simultaneously maintain an officeholder committee and a 
campaign committee for any city, county, regional, state or federal elective office.

B. A candidate who is elected to any elective office in Berkeley must terminate their 
campaign committee before opening an officeholder committee.  

C. An officeholder must terminate any open officeholder committee prior to filing a 
Statement of Organization or equivalent initial filing for a campaign committee for 
any city, county, regional, state, or federal elective office. 

For officeholders filing a Statement of Organization with the City Clerk to form a 
campaign committee for a City of Berkeley office, the Clerk shall provide notice of 
the need to close any open officeholder committee prior to accepting the campaign 
committee Statement of Organization. 

Section 2.12.612 Termination of officeholder committees upon leaving office

A. An officeholder who does not file a Statement of Organization or equivalent initial 
filing to seek a subsequent city, county, regional, state, or federal elective office 
shall terminate their officeholder committee within 90 days of leaving office.  

B. Following the date of leaving office, an officeholder shall not make any new 
expenditures from their officeholder committee except for the following purposes: 

1. Paying for legitimate, outstanding officeholder expenses accrued on or prior to 
the date of leaving office.

2. Repaying contributions to contributors to the officeholder committee on a pro 
rata basis.

3. Donating funds to the City’s general fund. 
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2.12.615 Limits and requirements for contributions and expenditures 

A. The limit on cumulative contributions to an officeholder committee by a person other 
than the officeholder in a calendar year shall be the same as the limit on 
contributions to a candidate with respect to a single election under Section 2.12.415.  
Contributions to a candidate shall not be counted against the limit on contributions to 
an officeholder committee in the same calendar year.

B. Officeholder committees shall be subject to the limits on contributions from 
organizations and entities to candidates and committees under Section 2.12.440. 

C. Nothing in this Article shall limit the amount an officeholder may contribute to their 
own officeholder committee or spend on officeholder expenses either through or not 
through an officeholder committee. 

D. All requirements and prohibitions for campaign contributions and expenditures under 
Sections 2.12.300, 2.12.305, 2.12.310, 2.12.315, and 2.12.320 shall apply to 
officeholder committees.

2.12.645 Officeholder Committee Treasurer

Each officeholder committee shall appoint a committee treasurer and shall comply with 
all requirements for campaign committee treasurers under section 2.12.245.  

2.12.650 Officeholder expenditure and contribution account – Establishment 
required – Procedure for use

An officeholder committee treasurer shall establish and manage a checking account.  
All provisions of Section 2.12.250 regarding the establishment and use of campaign 
accounts shall also apply to the establishment and use of officeholder committee 
checking accounts, unless otherwise provided in this Article. 

2.12.655 Statement of organization – Committee required to file.

A. Every officeholder committee shall file with the City Clerk a statement of organization 
before accepting contributions.

B. The date on which an officeholder committee is formed by filing a statement of 
organization shall determine the officeholder committee’s obligation to file 
statements and reports required by this chapter.

2.12.660 Statement of organization – information required

The statement of organization required by Section 2.12.655 shall include: 
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A. The name, street address and telephone number of the officeholder committee;

B. The name of the officeholder;

C. The full name, street address and telephone number of the treasurer and other 
principal officers;

D. The elected office held by the officeholder;

E. The account number and name of the bank at which the checking account, required 
by Section 2.12.650, is maintained; if the information required by this section is 
unavailable at the time of filing the statement of organization, the filer shall promptly 
submit an amended statement after such information becomes available;

F. The cash on hand at the time of filing the statement of organization;

G. Such other information as shall be required by the rules or regulations of the 
commission consistent with the purposes and provisions of this chapter.

Section 2.12.665 Statement of organization--Change of information--Amendment 
required.

Whenever there is a change in any of the information contained in the statement of 
organization, an amendment shall be filed within ten days to reflect the change.

Section 2.12.670 Officeholder statements – filing requirements

A. Each officeholder committee statement shall be filed in accordance with the filing 
dates prescribed by state law for campaign committee statements.  If state law does 
not establish the filing dates for campaign statements, the commission shall set the 
necessary filing dates. 

Section 2.12.675 Officeholder statements - Verification

A. Reports and statements required by this Article shall be subject to the filing 
requirement of Sections 2.12.025, 2.12.030, 2.12.032, 2.12.033, 2.12.035, 2.12.040, 
2.12.045 and 2.12.050.

B. An officeholder shall verify his or her officeholder statement. The verification shall be 
in accordance with the provisions of Section 2.12.025 except that it shall state that 
they have made reasonable inquiry into the truthfulness and completeness of such 
officeholder statement and that to the best of their knowledge, the treasurer of the 
officeholder committee used all reasonable diligence in the preparation of the 
committee’s statement. This section does not relieve the treasurer of any 
officeholder committee from the obligation to verify each officeholder statement filed 
pursuant to Section 2.12.025. 
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Section 2.12.680 Officeholder Statement – Information required

Officeholder committee statements required by this article shall include all applicable 
information required for campaign committee statements by Section 2.12.280.

Section 2.12.685 Enforcement

Violations of this article involving the unlawful use of officeholder committees are 
subject to the enforcement procedures and penalties in Article 7 of this chapter.
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Proposed Changes to City Council Expenditure and Reimbursement Policies 
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Fair Campaign Practices Commission
Open Government Commission

           ACTION CALENDAR 
 January 26, 2021

To: Honorable Mayor and Members of the City Council

From: Brad Smith, Chair, Fair Campaign Practices and Open Government 
Commissions

Submitted by: Samuel Harvey, Secretary, Fair Campaign Practices
and Open Government Commissions

Subject: Amendments to the Berkeley Election Reform Act (BERA) and Change 
to City Council Expenditure and Reimbursement Policies (Resolution 
67,992-N.S.)

RECOMMENDATION
Form a joint subcommittee of members of the City Council and members of the Fair 
Campaign Practices and Open Government Commissions to (1) prepare an ordinance 
amending the Berkeley Election Reform Act (BMC Chapter 2.12) to prohibit or regulate 
officeholder accounts and (2) prepare a change in City Council Expenditure and 
Reimbursement policies (Resolution 67,992-N.S.) to have donations to nonprofit 
organizations made in the name of the entire Berkeley City Council on behalf of the citizens 
of Berkeley rather than from individual Council members.

FISCAL IMPACTS OF RECOMMENDATION
None.

CURRENT SITUATION AND ITS EFFECTS
Officeholder accounts are not expressly regulated by BERA. However, under existing law, if 
funds for officeholder accounts are used for campaign purposes, this may implicate campaign 
financing law and may trigger various local and state legal requirements.

Donations to nonprofit organizations from Councilmember’s discretionary council budgets 
(D-13 accounts) are allowed by the authority of City Council Expenditure and Reimbursement 
policies (Resolution 67,992-N.S.).
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Action: Motion to submit report to City Council recommending creation of a subcommittee of 
members of the Council, FCPC and OGC to (1) prepare an ordinance prohibiting or regulating 
officeholder accounts and (2) prepare a change in City Council Expenditure and 
Reimbursement policies 

Vote: M/S/C: Blome/Metzger; Ayes: O’Donnell, Ching, Blome, Tsang, Smith; Noes: Metzger, 
Sheahan; Abstain: none; Absent: McLean.

Pursuant to Berkeley Municipal Code Section 2.12.051, BERA may be amended by the 
“double green light” process. This process requires that the FCPC adopt the amendments by 
a two-thirds vote, and the City Council hold a public hearing and adopt the amendments by a 
two-thirds vote.

Changes to the City Council Expenditure and Reimbursement policies (Resolution 67,992-
N.S.) can be made by a majority vote of the Council.

BACKGROUND

Officeholder Accounts
During 2019, the Fair Campaign Practices Commission (FCPC) discussed whether there is a 
need to amend the law relating to these accounts. These accounts are not expressly 
regulated by BERA, but under current law, if funds for officeholder accounts are used for 
campaign purposes, this may implicate campaign financing law and trigger various local and 
state legal requirements. A 1999 legal opinion from the City Attorney stated: “[t]he mere fact 
that an account may be designated an officeholder account does not insulate it from scrutiny 
under BERA or other applicable local law if the officeholder account is not used strictly for 
officeholder purposes or if some action taken with respect to the officeholder account 
implicates campaign contributions and expenditures or other applicable laws.”

In the course of its review of the issue of officeholder accounts, the FCPC considered three 
options: 
(1)  leaving the law on officeholder accounts unchanged;(2) prohibiting officeholder accounts entirely (an approach used by the City of San Jose), or 
(3) authorizing officeholder accounts but limiting their use and imposing various restrictions 
and requirements on them (an approach used by the City of Oakland).

The Commission referred the issue of officeholder accounts to a subcommittee, which met 
several times in the fall of 2019 and considered the options. The subcommittee unanimously 
recommended prohibiting officeholder accounts entirely. At its regular meeting on 
November 21, 2019 the Commission voted without opposition to recommend amendments 
to the BERA that would prohibit officeholder accounts.

The Commission’s proposal was presented to the City Council at a February 4, 2020 special 
meeting. (Report to the Council, with Attachments, is attached.) The FCPC report 
summarized its proposal: “Contributions to and expenditures from Officeholder Accounts 
provide an unfair advantage to incumbents. They also increase the reliance on private 
campaign contributions and risk increasing the perception of corruption. Amending the 
Berkeley Election Reform Act to prohibit Officeholder Accounts will help to level the playing 
field in municipal elections, which was also the goal of the Fair Elections Act of 2016.” 
(Report, page 1.)
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At the February 4, 2020 meeting, the Council had a lengthy discussion about their D- 13 
accounts and the lack of discretionary funds that members have to spend. They also decided 
not to approve the FCPC recommendation to prohibit officeholder accounts. The City Council 
referred the issues relating to officeholder and D-13 accounts to its Agenda and Rules 
Committee for further consideration.

Proposed Changes to City Council Expenditure and Reimbursement Policies
At the April 23, 2020 meeting of the Open Government Committee (OGC), a motion to direct 
staff to develop a proposal recommending Council change City policy to remove 
councilmember names from donations to nonprofit organizations from D- 13 accounts was 
approved unanimously.

Donations to nonprofit organizations from the Councilmember’s discretionary council budget 
(D-13 accounts) puts that elected official in a favorable light with Berkeley citizens at no cost 
to the Councilmember, an option not available to a challenger for that office. A look at the 
Consent Calendar of City Council Meeting Agendas will often contain one or more items from 
one or more Councilmembers making a donation to a nonprofit organization “from the 
discretionary council budget” of the Councilmember. This line item (“Services and Materials”) 
from the General Fund was increased from $50,938 in FY 2017 to $113,526 in FY 2018 
(approximately $40,000 for the Mayor, the balance evenly divided among the 
Councilmembers; see Attachment – Council Office Budget Summaries). While not technically 
a “campaign contribution,” those individuals in the organization as well as individuals 
favorably disposed to the nonprofit organization receiving the funds would certainly see it 
favorably.  A person running against this incumbent would have to draw on their own 
resources to match a Councilmember’s contribution from public funds and without the public 
notice of the contribution the Councilmember receives.

In addition to favoring incumbents, the use of public moneys for contributions to nonprofit 
organizations from the discretionary council budgets of individual Council members is 
arguably improper and certainly bad optics. The commissioners of the OGC have no 
argument with contributions being made to nonprofit organizations from the City of 
Berkeley, but believe they should be made in the name of the entire Berkeley City Council on 
behalf of the citizens of Berkeley, not from individual Council members.  Perhaps a nonprofit 
fund could be set up from which the donations could be made from recommendations made 
to one of the Council’s Policy Commissions. This would free funds for other purposes now 
being directed to nonprofit organizations from individual Councilmember’s D-13 accounts.

Proposed Action:
At this stage, the Council has referred both the issues relating to officeholder accounts and 
those relating to D-13 accounts to its Agenda and Rules Committee for further consideration. 
At a special meeting on March 9, 2020, that Committee agreed to work collaboratively with 
the FCPC and OGC on matters relating to officeholder accounts and D-13 accounts. This 
collaborative work with the Council was included in the FCPC and OGC 2020-2021 workplans, 
which were approved on May 21, 2020.

Consistent with the prior actions of the Council and the FCPC/OGC, the Commissions 
recommend the establishment of a subcommittee of members of the City Council and 
members of the Fair Campaign Practices and Open Government Commissions to:
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(1) prepare an ordinance amending the Berkeley Election Reform Act (BMC Chapter 
2.12) to prohibit or regulate officeholder accounts, and(2) prepare a change in City Council Expenditure and Reimbursement policies 
(Resolution 67,992-N.S.) to have donations to nonprofit organizations made in the name 
of the entire Berkeley City Council on behalf of the citizens of Berkeley rather than from 
individual Council members.

ENVIRONMENTAL SUSTAINABILITY
There are no identifiable environmental effects related to the recommendation in this 
report.

RATIONALE FOR RECOMMENDATION
The “double green light” process requires that the FCPC adopt an amendment by a two-
thirds vote, and that the City Council hold a public hearing and also adopt an amendment by 
a two-thirds vote. Evidence to date suggests there are differences of perspective regarding 
this matter between the City Council and the FCPC regarding the D-13 accounts. It would 
seem to be a rational step to discuss and come to agreement and possibly compromise prior 
to the “double green light” process.

ALTERNATIVE ACTIONS CONSIDERED
None.

CITY MANAGER

CONTACT PERSON
Brad Smith, Chair, Fair Campaign Practices and Open Government Commissions, (510) 981-
6998
Samuel Harvey, Commission Secretary, Fair Campaign Practices and Open Government 
Commissions, (510) 981-6998

Attachments:
1. FCPC February 4, 2020 report to Council and attachments
2. Mayor and City Council Financial Summary
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